million) "AIDS orphans," ranging in age from newborns to children fifteen years old. 13 Parentless children in poor nations often become "homeless persons" or "street children."' 4 In Bogota, Colombia, it is estimated that there are over 200,000 street children.
15 "The number of street children is predicted to grow by tens of millions as poverty in the Third World becomes increasingly urban-based."' 6 In Mexico City alone, a city with a population of 23 million, there are approximately 13,000 children without homes. 17 A 2002 UNICEF, UNAIDS study reported that in 2001, 108 million orphans (including thirteen million AIDS orphans) were living in eighty-eight less-developed nations in Africa, Asia, Latin America, and the Caribbean, and by 2010 there would be 106 million orphans (including twenty-five million AIDS orphans) in those nations.1 8 The plight of parentless children is extreme. Many parentless children are unable to survive -they die, and often not tidily, not antiseptically, not with dignity, but horribly of starvation, with bloated bellies, listless, bony bodies, and huge pain-drenched eyes, with cries of hunger and fear. Their suffering and death should stun and shame us. The United Nations estimates that approximately "50,000 [human beings] die every day as a result of poor shelter, water, or sanitation",1 9 and parentless children are especially vulnerable to these ravages. Parentless children are also vulnerable to many forms of exploitation and abuse. While living on the street, most of these desperate children turn to crime to survive and, consequently, often suffer violent deaths. 2°I ntercountry adoption is one small way that adults and families in more affluent countries can make a dent in the huge problem of global parentless children. Intercountry adoption can make an incredible, life-changing difference in the lives of all involved, especially in the otherwise tragic and 15. Anthony D'Amato, Cross-Country Adoption: A Call to Action, 73 NOTRE DAME L. REv. 1239 REv. , 1241 REv. (1998 .
16. Von Struensee, supra note 12, at 616-17 (1995 wasted lives of some of the most fragile, vulnerable, and hopeless children on the earth.
We do not know the exact number of intercountry adoptions because there are no existing mechanisms to collect such data. Even the HCIA authorities cannot provide such information, for the Convention is only applicable in about one-third of the nations in the world. Also, some nations do not keep such records. In 2001, a British demographer at a general population conference reported that the best data available indicated there were a total of approximately 162,000 known intercountry adoptions, and with an estimated five-to-ten percent shortfall, and average of 17-18,000 per year, 21 during the 1980s. Peter Selman estimated that during the 1990s the number of intercountry adoptions ranged from over 19,000 in 1988 to a little under 32,000 in 199799.22 Historically, adoption of unrelated children has not been widely practiced in many nations. Indeed, legal adoption for the sake of the child is a modem innovation, first introduced in Massachusetts during 185 1. 23 In many countries, significant cultural, social, and customary barriers to the practice of adoption remain. As a result, many orphaned and abandoned children are doomed to be raised in temporary foster care or in state-(or private-) run institutions, euphemistically called group homes. The silver lining of this tragedy is that such organizations can facilitate and provide a pool of children for intercountry adoption. Unfortunately, political and legal barriers to such adoptions exist in many countries.
C. The Significance of Intercountry Adoptions in the United States
The 2000 Census reported that over two million adopted children under age eighteen were living in American homes and that 2.5% of all minor children were adopted. 24 Astoundingly, data on adoptions has not been collected by the U.S. government since 1992 when records indicate a total of 126,951 children were adopted. 25 The National Council for Adoption, a consortium of American adoption agencies that compiles adoption data, found the number of domestic adoptions had fallen about 5% from 1992 to 1996, and Approximately 45% of all American adoptions are step-parent adoptions, and another 15% are foster-parent adoptions." In 1996, approximately 65,000 adoptions were of unrelated children, including domestic and foreign children. 28 Since 1996, the number of intercountry adoptions has increased by approximately 10,000.29 The United States has always been, and still is, the largest single "importer" of foreign children for intercountry adoption. 30 For example, in 1998, when nearly 16,000 intercountry adoptions took place in the United States, the country with the next most intercountry adoptions, Sweden, had well under 1,000 adoptions. 31 However, a comparison of relative populations illustrates that Sweden is doing very well. By 1998, the U.S. rate of adoption per 100,000 individuals was 5.7, while it was 14.6 in Norway, and it had been as high as 22.7 in Sweden. 32 In 1999, the best estimates indicate there were just over 32,000 intercountry adoptions in the leading fourteen adopting countries in the world, and over half of these, 16,363 adoptions, were of children coming to the United States. 33 Thus, in almost any given year, as many foreign children are placed for adoption with families in the United States as are placed for intercountry adoption in the other thirteen leading adoption nations in the world, combined. 3 "Over the last decade, the number of intercountry adoptions to the United States has more than doubled, 35 
A. Origins of the Hague Convention
The HCIA is a multilateral treaty governing intercountry adoptions of children who leave their countries of origin to be adopted into families in other receiving countries. It is one of three Hague conventions drafted since 1980 that deal specifically with the legal protection of children in a transnational voted to prepare a convention on intercountry adoption at their next Diplomatic Session. 43 That decision set the drafting process in motion. Over the next two years, the Hague Conference's Permanent Bureau prepared a lengthy study on intercountry adoption.44 The study resulted in a preliminary draft of the text of a convention and was prepared by a special commission of the Hague Conference during three two-week sessions of a preparatory between June 1990 and February 1993. 45 In September 1992, that preliminary text and a report were circulated and written comments were solicited from the member nations of the Hague Conference; nearly forty member nations responded to the call for input. 46 Additionally, in May of 1993, about thirty non-member nations with significant intercountry adoption emigration and eighteen international organizations participated in the deliberations before and during the Seventeenth Diplomatic Session of the Hague Conference, at which the proposed HCIA was considered. 47 On May 29, 1993, by a unanimous vote of the fifty-five nations, the Hague Conference adopted the final text of the HCIA.
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The HCIA built upon several previously drafted international agreements that were drafted to govern adoption. 49 and provided that where adoption is allowed "the best interests of the child shall be the paramount consideration," committed the nations to specific procedural protections (supervision, information, and informed consent), to " [r] ecognize that inter-country adoption may be considered as an alternative means of child's care, if the child cannot be placed in a foster or an adoptive family or cannot in any suitable manner be cared for in the child's country of origin;" agreed to apply to international adoption the same "safeguards and standards equivalent to those existing in the case of national adoption;" committed nations to "[t]ake all appropriate measures to ensure that, in intercountry adoption, the placement does not result in improper financial gain for those involved in it;" and agreed to " [p] romote, where appropriate, the objectives of the present article by concluding bilateral or multilateral arrangements or agreements, and endeavour, within this framework, to ensure that the placement of the child in another country is carried out by competent ,,61 authorities or organs.
While these CRC provisions repeated the defective principles of the 1986 Declaration (including no preference for intercountry adoption over intracountry foster care and application of status quo domestic adoption standards to international adoptions), the general popularity of the CRC and the express commitment to enter into "bilateral or multilateral" treaties to protect the interests of children in international adoption gave a definite boost to the movement to draft the HCIA. Both of these U.N. instruments, the Declaration and the CRC, directly influenced the development and content of the HCIA. Indeed, the preamble of the Hague Convention explicitly notes and acknowledges that the Convention "tak[es] into account the principles set forth in" the Declaration and the CRC.
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The progress of the Hague Convention also benefited from a globally galvanizing scandal that began with the discovery in 1989-90 of the horrific conditions in which orphaned and unwanted children had been warehoused in Romania under the regime of Nicolae Ceausecu, 64 and continued with the subsequent unregulated flood of well-intentioned persons and organizations from other countries who poured into Romania to rescue and adopt the neglected Romanian children. "Individuals and entities rushed in, some with humanitarian and others with less charitable motives to facilitate international adoptions, resulting in gray and black market practices.,, 65 The chaos of the 
B. Overview of the Hague Convention
The HCIA consists of forty-eight Articles organized into seven Chapters, 69 the main provisions of which are herein summarized. Chapter I describes the scope of the convention. The objectives are to establish safeguards to ensure that the best interests of children will be protected in intercountry adoption, to prevent trafficking in children, and to ensure recognition of intercountry adoptions. 70 The Convention applies when a child under 18 years of age 71 is a habitual resident in one Contracting State ('the State of origin') has been, is being, or is to be moved to another Contracting State ('the receiving State'), either after his or her adoption in the state of origin by spouses or a person habitually resident in the receiving state, or for the purposes of such an adoption in the receiving state or in the state of 66. Id.;  
origin.
Chapter 1H sets forth the requirements for intercountry adoption under the Convention, including: (1) that "competent authorities" in the state of origin must establish eligibility of the child for adoption; (2), that placement in the receiving state must be in the child's best interests; (3) that required counseling and consents must be given properly and without improper financial inducement;
73 (4) Chapter VI contains general provisions. The Convention allows, but does not require, the state of origin to be the place of adoption, 86 generally forbids contact between adoptive and biological parents or guardians until proper consents have been given, 8 7 and allows payment only of actual costs, expenses, and reasonable professional fees, while prohibiting "improper financial or other gain" from intercountry adoption. 88 In states with federal or plural legal systems, it provides the laws and authorities of the applicable local unit of habitual residence apply. It explicitly forbids reservations to the Convention, 9 and makes the Convention applicable to all applications received after the Convention is in force in the receiving state and state of origin. 9°C hapter VII contains "Final Clauses" regarding administration and logistics. The depositary of the Convention is the Ministry of Foreign Affairs of the Kingdom of the Netherlands (hereinafter the "Ministry"). Accordingly, instruments of ratification, acceptance, or approval by Hague Conference member states and other states who participated in the HCIA Session are to be deposited in the Ministry. 91 Instruments of accession by other states should be deposited in the Ministry as well. 9 2 States with federal or plural legal systems may make the Convention applicable to all units or only certain units. 93 The Convention enters into force in a state the first day of the third month after the state deposits its third instrument of ratification, acceptance, approval, or accession. 94 08 Though shorter and more compact than the HCIA, which it implements, the IAA's structure resembles the Hague Convention, and its content complements the provisions of the Convention.
The stated purposes of the IAA are as follows:
(1) to provide for implementation by the United States of the Convention; (2) to protect the rights of, and prevent abuses against, children, birth families, and adoptive parents involved in adoptions (or prospective adoptions) subject to the Convention, and to ensure that such adoptions are in the children's best interests; and (3) To implement the LAA, the Department of State, which will act as the Central Authority for the United States under the HCIA, has gone through three cycles of rule making. 10 The regulations that they have promulgated are contained in title 22 of the Code of Federal Regulations, parts 96, 97, and 98.1" The process of refining and completing the administrative regulations is not complete, but could be completed this year.
In. CONTROVERSIES ABOUT INTERNATIONAL ADOPTIONS BY GAYS AND LESBIANS

A. The Increase of Controversial Adoptions by Gays and Lesbians
While the HCIA was being drafted from 1988 to 1993, no country allowed gay couples to adopt.12 Even Denmark (which pioneered same-sex domestic partnerships in 1989), the Netherlands (which pioneered same-sex marriage globally in 2001), and Scandinavia (which was the first global region to allow same-sex partnerships) generally prohibited adoptions by gays and lesbians in 1993."
Today, adoptions by gay or lesbian partners are allowed by appellate court decision or legislation in the District of Columbia and in at least twelve Adoption by same-sex partners is extremely controversial around the globe. Even some nations that allow some form of same-sex unions generally forbid adoption by gays and lesbians, especially lesbigay couples. Polls in progressive Europe show the majority of people in most EU nations oppose allowing gays and lesbians to adopt. 1 6 For example, in 2003, the European Omnibus Survey (EOS) (based on interviews with over 15,000 persons living in 30 European countries)" 7 found that in only four of the thirty countries surveyed a majority favored legalization of adoption of children by same-sex couples and in the remaining twenty-six nations, at least 50% of the population (up to 87% of the population) opposed legalization of adoption by same-sex couples throughout Europe.'
18 Three years later, a similar survey by Eurobarometer for the European Commission revealed that the number of nations in which a majority of the population favored allowing legalized adoption by gay or lesbian couples throughout Europe had dropped to only two nations, and support for gay adoption in eighteen of the nations was only 33% or less, with only single-digit support in four nations.' 1 9
Gay adoption also remains very controversial in the United States, where a majority of Americans still oppose the practice.12 0 After more than a decade of an aggressive gay-rights movement, fewer than half of the states have legalized adoption by gay and lesbian partners and couples and just a handful of the 191 sovereign nations of the world allow children to be adopted by homosexuals, clearly indicating the controversial nature of lesbigay adoptions.'
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French law from adopting, but the partners of biological mothers have used adoption as a way of establishing the rights of both parents over the child. Adoptions by gays and lesbians are controversial as a matter of public policy because such adoptions deviate from the global ideal of child-raising by a mother and father. Allowing a child to be raised by two "mothers" or two "fathers" insures the child will be deprived of the parenting influence of the missing-gender parent.122 To begin with, concerns about the social pathologies resulting from fatherlessness makes this controversial. 123 Also, adoptions by gays and lesbians have a political-ideological dimension and seem to reflect an adult-centric rather than child-centric perspective. 124 Further, potential detriment to the child from being raised in a gay or lesbian environment is a serious concern.
Id.); but see
125 The homosexual lifestyle is often characterized by hypersexualization; indeed, even the nature of "gay" and "lesbian" relationships is defined by sexuality. 1
26
Concerns about children being influenced into the gay or lesbian lifestyle are not unfounded, as many studies, including some designed and conducted by pro-gay parenting advocates, have found disproportionate rates of premature sexualization, homosexual identification, and homo-erotic behaviors.
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Concerns about religious and moral effects on children raised by gays and lesbians are substantial, given the significant moral objections to homosexuality of most religious traditions in the world.1 28 Concerns about the impact upon the integrity of the adoption system and of the willingness of parents to relinquish children they cannot care for must be considered. 29 Thus, the transnational adoption of children (especially unrelated children) by lesbigay individuals, partners, and couples raises many serious policy issues. 
Trends on (Inter-Country) Adoption by Gay and Lesbian Couples in
B. Concerns About Abuses, Deceptions, and Frauds in Some International Adoptions by Gays and Lesbians
Apart from the controversy surrounding the policy of allowing parentless children to be placed for adoption with gays and lesbians, especially lesbigay couples, disreputable international adoption practices by some gays and lesbians and their supporters in some adoption agencies and service providers have contributed to the controversy surrounding international adoptions by gays and lesbians.
For example, "Chinese regulations explicitly prohibit adoption by homosexual persons,"
1 30 yet,
[a] significant number of gay or homosexual individuals reportedly have been adopting Chinese orphans under the form of single parent adoption. It appears that some social workers within the United States are willing to create 'home studies' of homosexual individuals and couples that portray the home as simply that of a 'single' person, thus permitting gay individuals and couples to largely escape the force of laws or customs in sending nations prohibiting or disfavoring gay adoption. Social workers within the United States may perceive these actions as supported by principles related to equal rights for gay persons, the best interests of children, or simply privacy. The result is that the United States sends over documents key to the intercountry adoption process that could be viewed from a Chinese perspective as fraudulent or at least as uninformative. Under these circumstances, one practical means for China to enforce its limit on gay adoption is to limit adoption by single persons. Thus, it is possible that the Chinese policy on single parent adoption is, at least in part, a means of enforcing its prohibition of gay adoption.
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This kind of deception and fraud has been occurring for at least a decade. The recent drop in international adoptions coincides to some extent with the rise of gay and lesbian adoptions in the United States and several other countries.1
33 It also appears to coincide with the implementation of the HCIA. These correlations may be purely coincidental; however, critics of the HCIA have predicted that adoption of the Convention by the United States will result in an increase in bureaucracy, expense and delay, and will impede, deter, and ultimately reduce intercountry adoptions.' 34 One of the assumed purposes of the HCIA is to encourage international adoption;' 35 it would be ironic if one effect of the HCIA was to reduce the number of legitimate international adoptions.
A. Potential for Influencing Adoptions by Gays and Lesbians
It is conceivable the HCIA could be interpreted to require allowance or recognition of some otherwise impermissible intracountry adoptions by gays REv. 283, (discussing expense and burden of international adoption). "Indeed, the hassles of a bureaucratic maze have significant effects on the prospective parents, the child involved, and the overall procedure. Problems arise in obtaining visas, in completing all of the paperwork, and in the constantly changing laws of sending countries. Id. at 298-99; id. at 315 (discussing the constraints on independent adoption imposed by the Hague Convention); id. at 326 (discussing how the Convention could multiply problem of bureaucratic red tape and cause greater delays); Carlson, supra note 96, at 255 (admitting the most frequently asked question about the Hague Convention concerns possible expansion of adoption bureaucracy).
135. See supra notes 70 -95 and accompanying text.
and lesbians. 136 While the issue of lesbigay adoption is not expressly addressed in the Convention, 137 some of the facially neutral provisions of the Convention, such as those promoting the placing of parentless children into "family" environments, might be interpreted as endorsing, or in the view of some advocates, requiring placement of children into the homes of gay and lesbian couples in preference to leaving the children in orphanages or foster care.'
38
The "best interests of the child" provision might be construed in the same way.'
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In The Netherlands, the potential for some impact of the HCIA on adoptions by gays and lesbians in America has been contemplated. In 2004, when the Dutch Parliament was considering legalizing adoptions by gays and lesbians (which it later did), the Parliament asked the government of the Netherlands to investigate whether the United States would allow American children to be adopted by Dutch same-sex registered or married partners. There are three ways in which the HCIA and implementing laws and regulations might influence adoptions by gays and lesbians in the United States: by direct substantive adoption law requirements, by indirect procedural requirements, and by inter-jurisdictional adoption recognition requirements. The constitutionality of any such impacts upon American laws must also be considered. Thus, there are seven questions about the potential impact of the Hague Convention and implementing regulations in this area: With regard to the substantive policies regulating adoption, the HCIA incorporates the domestic laws of the state of origin and the receiving state. The HCIA commits party nations to a few general policies, namely: favoring best interests of children, opposing profiteering and child-selling, preventing undue influence, requiring informed consent, respecting the religious and cultural values of the families, etc. 142 None of those policies or principles endorses or opposes adoptions by gays and lesbians. Nothing in the text of the HCIA provides any requirement or indicates any intent to directly promote or discourage adoptions by gays and lesbians. Nothing in the commentary on or of the drafting history of the Convention demonstrates any such intent. 43 The Convention is "clean" (i.e. neutral and nonpartisan) regarding whether adoptions by gays and lesbians is permitted.
However, some of the substantive standards used in the Convention could operate to prevent placing children for adoption with American gays and lesbians. It uses the local standard of "eligibility" and "suitability" to define whether an adoption by particular adults is appropriate.144 Central Authorities in both states must agree the adoption is "suitable. the receiving state must consider and report on the "suitability" of the prospective adopters, including their "background, family and medical history, social environment, [and] reasons for adoption."' 46 In preparing its report regarding adoptability, the Central Authority in the state of origin must consider "the child's upbringing... [and] ethnic, religious and cultural background," ' 1 47
and the child's "background, social environment, [and] family history' ' 148 The match with the prospective parents must be "in the best interests of the child." 149 If followed, these standards could weed out some of the most deceptive, or dangerous international adoptions attempted by gays, lesbians, and other prospective adopters.
The official records of the legislative (drafting and delegate discussion) history of the HCIA clearly shows the Convention was intended and understood to not compel inter-jurisdictional recognition of adoptions by homosexual individuals, couples, or partners. 50 The Official Explanatory Report by G. Parra-Aranguren explained that the Special Commission had specifically considered whether the HCIA should apply to "adoptions applied for by... homosexuals or lesbians, living as a couple of individually," and found the issue was "thoroughly examined" and deemed to be a "false problem[]" because of two specific protections in the Convention. First, the state of origin and the receiving state will be cooperating with each other with full disclosure throughout the process and both or either "may refuse the agreement for the adoption to continue" because of the "personal conditions of the prospective adoptive parents." Second, regarding subsequent recognition, "other Contracting States are entitled to refuse its recognition on public policy grounds, as permitted by Article 24. ' 51 Because the matter is "a very sensitive one, [A]rticle 2" was drafted to cover "only the adoptions by 'spouses' (male and female) and by 'a person' ... .,,152 (Of course, when Article 2 was drafted, gay and lesbian couples had never been permitted to marry in any nation, and could not become "spouses" in any 146. Id. art. 15(1). 147. Id. art. 16(1)(b) . 148. Id. art. 16(1)(a). 149. Id. art. 16(1)(d), 15(1). 150. Hague Conference on Private International Law (HCCH), tome H, Adoption -Cooperation, supra note 6. 1 commend my research assistant, Cliff Arthur, for his excellent detective work in finding these pinpoint discussions and cites. An academic colleague who attended some of the Proceedings of the Seventeenth Session mentioned there had been some brief discussion of gay and lesbian adoptions, but we had no idea whether or where in the official record these discussions could be found. The library staff at the Howard W. Hunter Law Library at Brigham Young University Law School diligently persisted in searching for and finding a law library that had and would loan the Proceedings of the Seventeenth Session. My research assistants and I divided up the two volumes to search for any reference to this, and Mr. Arthur's diligence was rewarded when he found the needle in the haystack. Later, the final Official Report emphasized that the problems of gay and lesbians adopting, surrogacy, and non-family adoptions "are not under the scope of the Convention and should be solved according to the internal law of each contracting state."' 157 While the Colombian proposal to explicitly exclude adoptions by same-sex couples from the coverage of the Convention did not succeed because it was deemed unnecessary for the reasons previously stated, the Official Reporter acknowledged "the underlying idea was accepted by a ,,158 consensus ....
Do American Implementing Laws or Regulations Substantively Require or Prohibit Adoptions by Gay or Lesbian Individuals or Couples?
Facially, it appears nothing in the International Adoption Act or its implementing regulations generally requires or encourages adoptions by gays and lesbians or directly overturns state adoption policies on this issue.
153. The Parra-Aranguren Report is dated December 31, 1993 and reflects research, reports, and discussions occurring even earlier. Same-sex couples were not permitted to marry in any nation until nearly seven and one-half years later, on April 1, 2001, when the Netherlands became the first, and for several years the only, nation to allow same-sex marriage.
154. Hague Conference on Private International Law (HCCH), tome II, Adoption -Cooperation, supra note 6, at 561, 83. 155. See, e.g., The HCIA requires compliance with some significant procedural protections before intercountry adoptions between party nations can occur. None of those procedures directly promote or prevent adoptions by gays and lesbians. Nothing in the text of the HCIA provides any requirement or indicates any intent to directly promote (or discourage) adoptions by gays and lesbians.
However, the Convention procedures are not entirely "neutral." Some of the procedural provisions of the Convention appear to be designed to prevent the fraud , deception and abuse committed when some American gays and lesbians adopt children from foreign countries in violation of foreign adoption policies.
6 0 For example, the mandatory disclosure of information to the Central Authorities in the receiving state regarding prospective adopters' "background, family and medical history, social environment, [and] reasons for adoption,"' 161 and the mandatory transfer of such reports to the Central Authority in the state or origin to determine if the adoption is "eligible" and "suitable" could prevent some abuses. Mandatory disclosures and mandatory informed consent procedures applicable to the child and his/her parents or guardians 162 and prohibition of inducing payment 163 may also prevent some fraud and some buying of babies by controversial would-be adopters. The transparency provisions and greater government scrutiny of adoptions may discourage or reduce some lesbigay adoption, in at least some countries.164
Will American Implementing Laws or Regulations Procedures Influence Adoptions by Gay or Lesbian Individuals or Couples?
It appears that nothing in the procedural requirements of the IAA or its implementing regulations directly encourages or discourages adoptions by gays and lesbians or directly overturns state adoption policies on this issue. The U.S. Secretary of State is responsible for annually requesting the central authorities from all other party states to "specify... restrictions on the eligibility of persons to adopt, with respect to which information on the prospective adoptive parent or parents in the United States would be relevant, ' 67 and to make such information available to all agencies, persons, or entities performing home studies. 168 These procedures may catch attempts to circumvent adoptions by persons ineligible to adopt under the law of the state of the child's origin. Similarly, requiring certification that the adoption is in the best interests of the child may reduce prohibited adoptions. to protect the right of nations (and arguably of American states) to refuse to recognize foreign adoptions by gay and lesbian partners and couples. Article 24 provides: "[tihe recognition of an adoption may be refused in a Contracting State only if the adoption is manifestly contrary to its public policy, taking into account the best interests of the child.', 17 2 This ordre public or public policy exception to recognition of foreign judgments reflects the historic private international law rule concerning judgment recognition. 1 73 This nonrecognition provision in the Convention is intended to embody a narrow exception.
174 First, the adoption must be "manifestly contrary to... public policy" in the forum state. This requirement would seem to be satisfied when a state has a statute or unambiguous appellate court ruling forbidding adoption by gay or lesbian partners or couples. 175 Second, that the nonrecognition decision must also take into account the "best interests of the child [,] " adds another factor intended to discourage (but not deny) the exercise of the power to deny recognition. Thus, whether the child would be abandoned or left without legal support or guardian could influence (but need not dictate) the decision.
176 However, since the Convention provides the child may be placed with another prospective adopter in the receiving state if the adoption fails, suggesting the Convention is comfortable with alternative child-care arrangements, it is unlikely that nonrecognition of particular gay or lesbian adoptions would clearly harm the best interests of the child in many cases.
The legislative history of the Hague Convention on the ability of a Contracting State to decline recognition of an adoption by gay or lesbian couples or individuals under Article 24 is somewhat cloudy. As to the general scope of Article 24, the language suggests a somewhat narrow exception was favored. Further, as a general matter, the official Report notes that "the fact that the recognizing State does not have the institution of adoption, or a particular form of adoption, cannot be used as a ground to deny recognition to foreign adoptions."' ' 77 However, as to the specific question of whether the public policy exception of the Convention indicating a contracting state could decline to recognize an adoption by homosexual couples or individuals from another contracting state, the official Report explicitly declares that the ability practice appears to allow non-recognition in some cases, 185 suggesting that historic practice and doctrine may be jeopardized by the IAA and the new regulations.
E. Constitutionality of Such Provisions
Should the Hague Convention be interpreted as requiring states to allow or recognize adoptions of children by lesbians and gays, it would create serious constitutional questions. 1 86 The Supreme Court has stated that the Constitution cannot be amended by treaty. 1 87 Moreover, federalism in family law is one of the foundational principles of constitutional law, and a treaty depriving the states of their reserved sovereignty to regulate adoption would fly in the face of over two centuries of deference to the constitutional supremacy of states in matters of family law. 188 One objection to the proposed Constitution in 1787 addressed by Madison and Hamilton in several essays in The Federalist Papers argued the strengthened national government would "absorb those residuary authorities, which it might be judged proper to leave with the States for local purposes.' 89 In addition, the authors were concerned the federal government might leave "the governments of the particular states" impotent 190 [T]he general government is not to be charged with the whole power of making and administering laws. Its jurisdiction is limited to certain enumerated objects, which concern all the members of the republic, but which are not to be attained by the separate provisions of any. The subordinate governments, which can extend their care to all those other objects which can be separately provided for, will retain their due authority and activity. 1
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The use of the verb "retain" indicates that the states were to keep the same full authority over "all those other objects which can be separately provided for" that the states historically exercised. Madison emphasized that the states would be as supreme in the areas of their retained sovereignty (including the regulation of family relations) as the national government was in its delegated fields of sovereignty. 194 In The Federalist No. 45, he further explained:
The powers delegated by the proposed constitution to the federal government are few and defined. Those that remain in the State governments are numerous and indefinite. The former will be exercised principally on external objects, as war, peace, negotiation, and foreign commerce . Thus, if the HCIA were interpreted or applied as transferring power of state adoption policy (including whether states must recognize lesbigay adoptions from other states, which were not previously recognized), it would raise a very substantial constitutional issue, possibly impeding the effectiveness of the HCIA in the United States.
V. CONCLUSION
Ironically, encouraging intercountry adoption is not one of the formal objectives of the Convention. 19 Establishing safeguards and procedures for stopping abuses existing in a small-but-sensational minority of international adoptions are explicit objectives of the HCIA; one way to achieve those objectives is to significantly reduce international adoptions, slowing them to a trickle of exactingly screened, perfectly comfortable adoptions. From the restrained language of the HCIA, it appears the drafters believed that the abuses they wanted to stop were partially caused by too much enthusiasm for intercountry adoption and that if they expressed direct support for intercountry adoption that might lead to more abuse.
Thus, a skeptic might view the HCIA as an anti-intercountry adoption instrument. However, the Convention: (1) "[r]ecogniz[es] that intercountry adoption may offer the advantage of a permanent family to a child for whom a suitable family cannot be found in his or her state of origin[;]" 199 (2) obligates Central Authorities to co-operate and, "as far as possible, eliminate any obstacles" to its application; 2°° and (3) mandates Central Authorities to "facilitate . . . and expedite proceedings with a view to obtaining the [intercountry] adoption [s] ,' 20 1 and to "take all necessary steps to obtain permission for the child to leave the state of origin and to enter and reside permanently in the receiving state., 20 2 As a practical matter, the institutions, organization, procedures, and requirements established by the HCIA have created a system for international adoptions which could entice more nations to permit their parentless children to be adopted by families in other countries; it could also facilitate more, rather than fewer, intercountry adoptions. Indeed, in the first dozen years of its existence, the number of international adoptions steadily increased.
Because international adoption is seen by some as evidence of the country of origin's failure to adequately provide for all of its children, of imperialistic intrusion by receiving foreign countries, or as exploitation of the poverty of parents in the sending country by adoptive couples from the rich receiving country, countries sending significant numbers of children to be adopted abroad seem to go through cycles of permissive and restrictive adoption. 2°3 To some extent, the HCIA appears to have been drafted during one of the restrictive cycles in international adoption, responding to several high-profile abuses of lax international adoption regulations in a number of nations and exploitation of the lack of integrating mechanisms between countries in such adoptions.
The Hague Convention might also be viewed by a skeptic as a device intended to restrict, limit, impose upon, and give the international community control and supervision over adoptions in the United States, at least adoptions of foreign children by United States citizens. Since the United States of America generally receives and effectuates approximately as many intercountry adoption of children from foreign countries as all other nations in the world combined, 2° that will be the practical effect of the Hague Convention when it comes into force in the United States. In structure, design and content, the Hague Convention reflects a "unified" and "civilian" (as opposed to federal and common law) approach to adoption regulation.
20 5 The HCIA utilizes unitary standards, central government control, government pre-approval requirements, expansive government supervision, extensive government bureaucracy and distrust of and limited scope for private initiative. This is at variance with the American tradition of encouraging private endeavors, individualism, flexible government regulation, pragmatic supervision, and of generally trusting private individuals and organizations. 2°W hether, and how, creation of a Central Authority in the United States and implementation of bureaucratic requirements of the Convention will impact the flow of intercountry adoptions into the United States remains to be seen. Abuses due to government under-regulation of intercountry adoption may be replaced by abuses due to oppressive government over-regulation. The abuses of a few private adoption agencies may be replaced by the tyranny of monopolized agencies and central authorities. The occasional tragedies of overzealous enthusiasm for intercountry adoption may be replaced by the even more frequent tragedies of unassisted, parentless children being relegated or abandoned to institutional care in miserable warehouses for unwanted children in third-world countries, while families yearning to love and raise those children remain childless and child-deprived in the world's most affluent nations. The HCIA and its implementing laws also could become instruments for the international promotion and mandatory intercountry recognition of lesbigay adoptions.
Alternatively, the institutions, standards, and procedures established by the HCIA may significantly reduce or eliminate many current intercountry adoption abuses (such as baby-selling, profiteering, and fraud). The Convention organizations, structure, and requirements may work to facilitate intercountry adoptions of the world's parentless, abandoned, and institutionalized children in even greater numbers. The transparency required by the HCIA may eliminate the deception, fraud, and disregard of national policies in many countries by ineligible prospective adopters, including some gays and lesbians. It may encourage finding homes with a mother and a father for thousands more of the world's parentless children, and it may protect the policies of states that have high dual-gender parenting standards for couple adoptions. The HCIA has great potential, but whether the HCIA will follow a path of positive development or one of detrimental development depends upon many decisions by policy-makers in the United States and other nations in the future. Thus, the future impact of the Hague Convention on Intercountry Adoption is uncertain, and seems to be in our hands. May we all work diligently toward the goals of implementing the Hague Convention to make intercountry adoption more abuse-free, lawful, and respectful of each nation's adoption policies and values to provide responsible family homes to more of this world's needy, parentless children.
